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RELATIONSHIP WITH THE PRECEDENT 
VERTICAL 
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Georgios Anastasopoulos, PhD. Researcher at the CEIJ-New 
York. Lawyer. 


Abstract: The precedent vertical through the analysis of the 
delimitation of the binding effect of the precedent of the Court 
of Justice of the European Union (CJEU) towards the Tribunal 
is the key theme of analysis of this research. A definition of the 
precedent vertical is sought in common law traditions, as well as 
the obligation of a judge to abide by the CJEU decision already 
formulated. The hierarchical relationship through the CJEU and 
the General Court (GC) but also of the relative jurisprudence are 
also further points of analysis of this work. The statutory rules 
require the GC to comply with the decisions taken by the CJEU 
as well as the occasions in which the GC has shown to comply 
with the provisions of the CJEU, in the absence of a legal 
obligation and in an attempt to outline the possible existence of 
a clear and precise doctrine of the preceding vertical in the order 


of the European Union. 
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Introduction 

The notion of precedent is used in common law law and in the 
comparative context according to the history of law. In our work 
we will deal with the vertical precedent, i.e. the precedent which 
aims to identify the dimensional character of the precedent that 
describes the obligation of a judge to follow a previous decision 
formulated by a court that dates back to the highest rank in the 
dispute being discussed and as a constraint for the pending case 
of having the same outcome regarding the decision (Caminker, 
1994; Tjong Tjin Tai, Teuben, 2008; Gerhardt, 2008; Dobbins, 
2010; Mead, 2012; Barett, 2012-2013; Barzun, 2013; Hansford, 
Spriggs II, Stenger, 2013; Hansford, 2017; Fallon, 2018; Baude, 
2019). A vertical precedent is based on the hierarchical 
relationship between judicial bodies of different levels and its 
existence in the legal system depends on the effectiveness 
attributed to the relative decisions of a supreme court according 
to the judicial level. 

There is also the self-precedent, i.e. a mandatory obligation of a 
judge to follow his own precedents. The difference between 
self-predecessor and horizontal constraint is rarely used. 


The notion of horizontal precedent that concerns our analysis 
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includes the name of the judge at the apex of the judicial system 
applying precedents as well as the way a judge applies the 
precedents of another jurisdiction of the same level, i.e. a case 


that is not found in the legal system of the European Union. 


The vertical precedent in the common law system 


According to the Schauer: 


“(...) for the same reason that we expect privates to obey the orders of 
sergeants and sergeant to obey the orders of lieutenants, for the same reason 
we expect workplace subordinates to follow the instructions of their 
supervisors and for the same reason that we expect (and force) people to obey 
the law even when they disagree with its content (...)” (Schauer, 1982; 
Edmunson, 2008; Kozel, 2010; Greenwart, 2012; Barzun, 2013; Kozel, 2014- 
2015)’. 

The requirement that the Supreme Court's decision be correct 


and based on the experience of the judge for whom the higher 
court has more experience in resolving issues of law arising 
from a complex case is used sparsely by the attorneys who 
advocate to the lower courts. 

In the common law system, the difference between the 
horizontal and vertical precedent is revealed in the fact that the 
supreme courts of the legal system are binding on their 


precedent, deeming authorized to proceed with an overruling in 


‘According to Barzun: “(...) the vertical precedent presupposes a hierarchy among 
the judicial bodies which leads us to believe that the decisions of the top courts also 
express the highest degree of authority and authority. Therefore, although this 
coincidence is not necessary since it cannot be excluded that a top court does not 
actually have greater authority and authoritativeness than hierarchically lower courts, 
however it is led to believe that the decisions of hierarchically superordinate courts 
are, for this reason alone, worthy of being modeled by the lower courts (...)”. 
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cases where the relevant requirements for this path are met. The 
lower courts, on the other hand, have a binding character from 
the vertical dimension of a previous one only in the case that 
this allows to remove. 

In the Anglo-American system, the vertical precedent is 
obviously binding, which is not mandatory for the horizontal or 
self-preceding precedent (Lamond, 2007; Kozel, 2010, Aloupi, 
2016). 

Among the benefits of this system is that the lower court thus 
simplifies the decision-making process which proceeds more 
quickly and according to the principle of legal certainty. It is a 
question of greater ease in exercising the control and the role of 
the higher over the lower courts. The general prohibition of 
admitting arguments in favor of not overturning the precedent of 
the higher court allows the maintenance of a greater uniformity 
of adjudication (Barzun, 2013) and increases the predictability 
of the resolution of a dispute (Barzun, 2013) according to legal 
certainty. The discussion of the case of all the precedents is 
always open, which in the case of a defect or an interpretative 


error that remains infinite also for the next cases (Kozel, 2010; 


*Barzun affirmes that: “(...) the critical point is that the presumption of 
correctness is justified on epistemic grounds. Although one could coherently assert 
that courts presume past cases to have been correctly decided in order to protect 
reliance interests, this rational assets something stronger, namely that courts presume 
past cases to have been correctly decided because that is actually likely to be the case. 
And this is true whether one defines “correctness” in terms of justice, fidelity to 
natural law, fidelity to written law, efficiency, or any other criterion (...)”. 
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Kozel, 2013; Garner, 2016), up to an intervention of an 
overruling by a supreme court. 

Within this spirit, it is clearly seen that the absoluteness of an 
obligation to abide by the precedent is not expected, but reasons 
are given for which the judge decides to move away and 
abandon the judicial precedent. A flexibility that is absent in the 
vertical dimension except that the lower judge takes into account 
the material facts of the case that he examines and must decide. 
In this case, the judicial precedent pronounced by the superior 
court does not apply or needs to be distinguished, leaving the 
way open only for a change in the decision in the degree of 


appeal (Peczenik, 1997; Rigaux, 1998)’. 


According to the Kozel: “(...) it is always within the power of the Supreme Court 
to reconsider its precedents during the course of appellate review. But when the 
justices defer to a past mistake on grounds of stare decisis, entrenchment of error goes 
from theoretical possibility to concrete reality. Absent a constitutional amendment or 
effective legislative response, there is no supervisory authority with the ability to 
correct the justices’ work. While the prospect of Supreme Court review serves as a 
safeguard against the entrenchment of flawed precedents in the lower courts, there is 
no such safety net when deference comes from the Supreme Court itself (...)”. 

“According to the Peczenik: “(...) precedents are formally binding in the common 
law countries on all courts below the highest courts. That is, it is legal error not to 
follow upper court precedent and such failure will ordinarily be reversed on appeal. In 
the highest courts, the precedents set by those court also have strong normative force, 
even though there is no possibility of reversal on appeal (...)”. Rigaux affimrs that: 
“(...) il est admis que celle-ci n’a de force que sur les juridictions inférieures, les 
cours suprémes ne se sentant pas liées par leurs propres précédents. Toutefois, il serait 
inexact de croire que pour les guider dans la formulation de la décision qu’ils ont a 
rendre, les juges se bornent a puiser dans l’amas de décisions anciennes auxquelles ils 
doivent en bloc se conformer. Comme il n’est pas toujours aisé de faire le tri qui 
s’impose, qu’aucun juge ne trouve plaisant de se faire réformer ou casser, son 
raisonnement va souvent consister 4 supputer la décision que rendra a |’avenir la 
juridiction supérieure et, plus que tout, la Cour supréme si tant est qu’un recours sera 
formé contre la décision qu’il doit prendre (...)”. 
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Does the vertical precedent exist in the CJEU? 

According to what we noted above, we would immediately be 
categorical that in the European Union system we cannot have a 
relationship of the CJEU with another Court or of a court of 
domestic law but we can refer to and examine the relationship 
between the CJEU and the General Court (GC) (Barcelo, 1997; 
Arnull, 1993; Arnull, 1998; Arnull, 2006; Brown, Kennedy, 
2000; Mahoney, 2011; Bradley, 2014; Simon, Rigaux, 2015; 
Szabados, 2015)°. According to the doctrine: 


“(...) the extent to which the lower court(s) of the Union judicature (...) is 
obliged to follow judgments of (his higher court) (...)” (Bradley, 2014). 


And as Koopmans points out in relation to the non-existent 


relationship between CJEU and domestic law: 


“(...) national courts are not “inferior courts” in the same sense as the 
English High Court is inferior to the Court of Appeal and to the House of 
Lords-there is no formal hierarchy between the Court of Justice and national 
courts, who have their own place and their own responsibility under their 
national constitution (...)” (Koopmans, 1991). 


The question is whether there is an essential relationship to 
establish whether between the two Courts (CJEU and GC) there 
is a hierarchical relationship with a binding character of the 
precedent from the lower body to the higher judge? 

Between the two bodies there is a hierarchical relationship and 


an Angol-Saxon hostility of the previous one thus influencing 


‘According to Bradley: the references to the vertical dimension of the precedent of 
the Court of Justice that can be found in studies relating more generally to the Court 
of Justice of the European Union and to the value of the precedent are reported, 
without claiming to be complete, 
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the second CG by the CJEU (Arnull, 1998; Arnull, 2006). The 
degree of influence according to the civil law tradition derives 
from a subsistence of a hierarchical relationship between the two 
bodies if we admit that there is a precedent value in the 
relationship between CJEU and GC (Simon, Rigaux, 2015). The 
binding basis of the previous vertical between CJEU and GC is 
found in the absence of commonality of theme of definitions of 
the previous term and binding according to the previous vertical. 
The basis for finding a vertical precedent is based on the lack of 
respect for the judicial precedent and the departure by the lower 
body from the jurisprudence of the higher body, that is to say the 
precedent itself. 

The hierarchical relationship does not necessarily provide for 
the constraint of being decisis starting from the assumption that 


the lower courts decide: “(...) a manner consistent with the principal’s 
current preferences over legal/policy outcomes (...) if this judicial agents 
dislike being reversed then they avoid reversals by falling in line with the 


high court’s preferences (...)” (Arnull, 1998). 

The vertical precedent lies in the fact that the lower courts 
follow and abide by the rules and preferences of the higher court 
but not the judicial precedent of the latter. This is a model that is 
widely found in the civil and not in the common law system. 
That means we have a total lack of stare decisis. 

The lower courts decide to use the previous one to resolve a 


pending case to justify the chosen solution. The supreme court 
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can, in the event of an appeal, correct the decision and the 
application of an incorrect precedent as we have predicted. But 
in the case of the CJEU, how can such an appeal system exist or 
function? To establish whether or not the precedent dimension 
exists in the jurisprudence of the judge of the EU, it is necessary 
to look at the sequence and the reasons that motivate the judges 
of the GC and to apply and abide by the provisions of the CJEU. 
The CJEU cannot propose an examination of influence and the 
use of jurisprudence by the GC. But it is possible according to 
the order of the EU and the hierarchical interaction schemes 
between the two Courts. That means that the CJEU may require 
the GC to see a ruling overturned by the CJEU. On the other 
hand, the GC is bound by the previous jurisprudence of the 
CJEU® 


°CJEU, case 152/84, Marshall of 26 February 1986, ECLI:EU:C:1986:84, 00723, 
par. 48. Furthermore, referring to what was stated in the previous chapter regarding 
the absence of a clear distinction between ratio decidendi and obiter dicta in the case 
law of the Court, a diversified use is found in the analysis of the citations of the 
Marshall decision. If, in fact, the principle of law reported in the text is certainly the 
citation of the Marshall decision most used by the Court, it is also noted that in some 
other judgments the same decision is invoked to express a different concept which is 
that of the conditions on the basis of which the direct vertical effects of the directive 
remain. In particular, without claiming completeness, C-188/89, Foster and others v. 
British Gas of 12 July 1990, ECLI:EU:C:1990:313, I-03313, par. 17, 19, 21. C- 
345/89, Stoeckel of 25 July 1991, ECLI:EU:C:1991:324, I-04047, par. 12. C-236/92, 
Comitato di coordinamento per la difesa della cava and others v. Regione Lombardia 
of 23 February 1994, ECLI:EU:C:1994:60, I-00483, par. 10. C-246/94, C-247/94, C- 
248/94 and C-249/94, Cooperativa agricola zootecnica S. Antonio and others v. 
Amministrazione delle finanze dello Stato of 17 September 1996, 
ECLI:EU:C:1996:329, I-04373, par. 19. C-328/91, Secretary of State for Social 
Security v. Thomas and others of 30 March 1993, ECLI:EU:C:1993:117, I-0328, parr. 
8 and 17. C-116/94, Meyers of 13 July 1995, ECLI:EU:C:1995:247, I-02131, par. 12. 
C-222/84, Johnston v. Chief Constable of the Royal Ulster Constabulary of 15 May 
1986, 01651, ECLI:EU:C:1986:206, parr. 54-56. C-555/07, Kiictikdeveci of 19 
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even in the absence of provisions on the matter and above all to 
motivate the choice not to stick to a precedent of the CJEU 
(Sadl, Madsen, 2016)’. 


The hierarchical relationship between CJEU and GC and 
the judicial precedent 

The Treaty of Lisbon and art. 19 TEU attributes to CJEU 
“respect for the law in the interpretation of treaties” (Berry, 
Homewood, Bogusz, 2019). As a consequence it is a pre- 
established constraint for both the CJEU and the GC. Are we 


talking about a bond or not? Given that the provisions of the 


January 2010, ECLI:EU:C:2010:21, I-00365, par. 46. C-227/09, Accardo and others, 
of 21 October 2010, ECLI:EU:C:2010:624, I-10273, par. 45. C-476/11, HK Danmark 
v. Experian A/S of 26 September 2013, ECLI:EU:C:2013:590, published in the 
electronic Reports of the cases, par. 18. C-441/14, Dansk Industri (DI) v. Succession 
Karsten Eigil Rasmussen of 19 April 2016, ECLI:EU:C:2016:278, published in the 
electronic Reports of the cases, par. 30. C-413/15, Elaine Farrell of 10 October 2017, 
ECLI:EU:C:2017:745, published in the electronic Reports of the cases, par. 31. C- 
122/17, David Smith of 07 August 2018, ECLI:EU:C:2018:631, published in the 
electronic Reports of the cases, par. 42. 

According to Sadl, Madsen: “(...) on the choice of cases that the Court deemed it 
necessary to accuse of grand arréts, in respect of which it asked the Commission to 
proceed with a translation into the languages of the new Member States, the authors 
note that the so-called historical dossier of jurisprudence, presented in 2004, 2007 and 
2013 on the occasion of the accessions of new member states, is not a neutral 
compilation but on the contrary the Court has been able, through this instrument, to 
highlight what it is and has been its role in development of the Union legal system. 
The access dossier consists of only fifty-seven cases translated into the languages of 
the adhering countries in 2004, and the same list was then forwarded to Bulgaria and 
Romania in 2007 and to Croatia in 2013: “(...) the selection of fifty-seven judgments 
is not a neutral compilation and projection of what the EU law is but an exercise of 
EU legal power towards the new Member States to (self-) define its legal order (...). 
This is a selection of cases that coincide with those that the doctrine considers to be 
the rulings that have given shape to the European construction and that have made it 
evolve. However, some of these rulings are not frequently cited by the Court, despite 
their recognized importance (...)”. 
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treaties or the statute provide for a specific obligation for the GC 
and any specialized courts. That is, the obligation to comply 
with the decisions of the CJEU, as a higher body and therefore 
as the supreme court that their decisions must be binding on a 
lower court (Bradley, 2014)*. Already the statute of the CJEU 
provides that the GC is required to comply with the provisions 
of the CJEU (Barcelo, 1997). 

According to art. 54, par. 2 of the Statute the GC cannot decline 
its competence (Arnull, 2020)’ and according to art. 61, par. 2, 
of the Statute it is envisaged that in the case of the merits of the 
appeal the CJEU annuls the decision of the GC in the event that 
the state of the dispute does not allow it to be definitively 
decided by a decision of the CJEU and thus postpones the case 
where in that case the GC is bound as to the rights contained in 


the order for reference'®. Within this circle of “binding” there is 


On this point, the decision of the Council of 24 October 1988 establishing a 
Court of First Instance of the European Communities, 88/591/ECSC, EEC, Euratom, 
in OJ L, of 25.11.1988, L 319/1, in art. 3, par. 1 provided that “(...) the Court of First 
Instance exercises the powers entrusted to the Court of Justice by the treaties 
establishing the Communities as well as by the acts adopted for their 
implementation”. This provision could have implied that it was for the Court to abide 
by the Court's rulings and jurisprudence in compliance with the jurisdiction and 
powers that the Treaties had attributed to it and, only indirectly, had been attributed to 
the Court of First Instance which saw the own competences bounded by the same 
conditions imposed on the Court of Justice. 

*Art. 54, par. 2, Statute: “[When] the Court finds that it is incompetent to hear of 
an appeal that falls within the jurisdiction of the Court, it refers the case back to the 
Court; in the same way, when the Court finds that a particular appeal falls within the 
jurisdiction of the Court, it refers the case back to the latter, who in this case cannot 
decline its jurisdiction (...)”. 

Art. 61, par. 2, Statute “(...) in the event of a postponement, the Court is bound 
by the decision issued by the Court on the points of law”. However, it should be noted 
that in the recent ruling on review, CJEU, C-542/18 RX-II and C-543/18 RX-II, 
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also a third way that is no longer active where it was used in the 
case of re-examination and in the case in which the CJEU found 
the decision of the Court that prejudiced the unity or coherence 
of EU law, it postpones the case to the Court thus binding the 
rights decided by the Court itself (Bradley, 2014; Simon, 
Rigaux, 2015)". 

Art. 54, par. 2 of the Statute identifies the case of the substantial 
error by identifying the competent body according to art. 51 of 
the Statute. CJEU and GC are not courts that are on the same 
level, as the GC cannot decline from its own jurisdiction which 
is not the same with the CJEU and is obliged to accept the 
referral and assessment of the CJEU's jurisdiction. The CJEU 
has the last word on the correct allocation of causes. In the 


CJEU it is possible to challenge the decisions of the GC 


Simpson v. Council of 26 March 2020, ECLI:EU:C:2020:232, published in the 
electronic Reports of the cases, the Court specifies: “(...) the effects of the ruling on 
re-examination which intervenes where the rulings of the Court are conceivable of 
becoming precedents for the future, and therefore the judgment issued on re- 
examination prevails over any conflicting precedents taken on an earlier date (in this 
case a previous ruling of the Court) and ensuring the maintenance of unity and 
coherence of EU law (par. 85) (...)”. See the conclusions of the Advocate General 
Eleanor Sharpston, presented in case: C-542/18 RX-II and C-543/18 RX-II, Simpson 
v. Council of 12 September 2019, par. 159, which underlines how fundamental it is 
that the Court: “(...) should it decide to rule in compliance with what you suggested, 
annulling the previous judgment of the Court which undermines the unity and 
coherence of EU law, make it clear that the judgment of the Court, previous and 
which had not been subject to re-examination, which contrasts with what the Court 
ruled on re-examination no longer constitutes a precedent for the future (...)”. 

‘Art. 62 ter Statute, “(...) In the cases provided for in article 256(2) and (3) of the 
Treaty on the Functioning of the European Union, where the First Advocate-General 
considers that there is a serious risk of the unity or consistency of Union law being 
affected, he may propose that the Court of Justice review the decision of the General 
Court”. 
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concerning the establishment of one's competence and 
incompetence’. It is a rule that expresses the hierarchical 
relationship that exists between the two bodies, affirming the 
pre-eminence of the CJEU over that of the GC in terms of 
competence. We are talking about an obligation that represents 
and resolves the organizational identification in terms of 
resolution of conflicts of a negative nature of competence that 
prevents a path of open discussions of competence with the two 
bodies. Obligation that is imposed on the GC, as an 
organizational rule of a hierarchy that does not add anything 
from the binding point of view of the previous vertical but only 


a clear definition of competence between two different bodies. 


Article 61, par. 2 of the Statute of the CJEU 

Art. 61, par. 2 of the Statute of the CJEU includes a broader 
theme given that the binding nature of the decision issued by the 
CJEU on points of law is proposed to the GC in case of 
postponement. 

The practice of the article under analysis is the NMB II case, 
where the Court affirms the relative binding nature of the 
decisions of the CJEU pursuant to article 54, par. 2, of the 
Statute (current art. 61 of the Statute) and according to the 


principle of res judicata authority”. 


? Art. 56, par. 1, Statute. 
5Tribunal of First instance, T-162/94, NMB France SARL, NMB-Minebea- 
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The practice of the article under analysis is the NMB II case, 
where the Court affirms the relative binding nature of the 
decisions of the CJEU pursuant to Article 54, par. 2, Statute 
(current art. 61 Statute) and according to the principle of res 
judicatal authority. 

In this case, the plaintiffs involved requested the annulment of a 
series of decisions of the European Commission (EC) having as 
their partial object the rejection by the EC of anti-dumping 
duties relating to imports of ball bearings originating in 
Singapore. According to the rule of jurisdiction between the two 
Courts in the aforementioned case, the Court of First Instance 
was not competent in anti-dumping matters and therefore 


rejected it’. The EC argued that the second action constituted an 


abuse of procedure since the applicants sought, in practice, to 
obtain a revirement of the judgment of the NMB I Court'’. The 
Court recalled that the binding nature of the decisions of the 
CJEU was limited to art. 54 Statute (now art. 61 Statute) and the 


principle of res judicata'’®. The Court has precisely 


GmbH, NMB UK Ltd and NMB Italia S.r.l. v. Commission of 5 June 1996, 
ECLI:EU:T:1996:71, II-00427, par. 36, which is affirmed that: “(...) [i]l y a lieu de 
rappeler, tout d’abord, que le Tribunal n’est li¢ par des arréts de la Cour que dans les 
circonstances définies par l’article 54, deuxiéme alinéa, du statut (CE) de la Cour, 
d’une part, et en application du principe de l’autorité de la chose jugée, d’autre part 
(...)”. 

M4CJEU, C-188/88, NMB GmbH and others v. Commission of 10 March 1992, 
ECLLEU:C:1992:114, I-01689. 

'ST-162/94, NMB France SARL, NMB-Minebea-GmbH, NMB UK Ltd and NMB 
Italia S.r.1. v. Commission, op. cit., par. 31 

'ST.162/94, NMB France SARL, NMB-Minebea-GmbH, NMB UK Ltd and NMB 
Italia S.r.1. v. Commission, op. cit., par. 37, in particular, not noting art. 61 Statute, the 
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circumscribed the occasions in which it is bound by what was 
previously ruled by the CJEU (Arnull, 2006)”. 
In the case of referral to the GC from the point of view of points 


of law: 


“(...) the binding parameter for the new formulation of the judgment by the 
Court, which is prohibited from judging otherwise than what the Court ruled 
in the grounds for the annulment decision. If the Court issued a ruling that 
differs from the legal constraint imposed by the Court, it would be vitiated 
and liable to be the subject of a new appeal (...)” (Naémé, 2016)"*. 


As we have seen, the authority of the decision of the CJEU is 
imposed on GC (Simon, Riguax, 2015). In particular, drawing 


inspiration from the Mahoney case affirms that: 


“(...) formal binding effect of a legal precedent of the Court of Justice on the 
General Court is, therefore, limited to the context of a single decided appeal 
case referred back to the General Court (...)” (Mahoney, 2011). 


Court specified that the authority of res judicata can constitute an obstacle to the 
admissibility of the appeal only if the previous appeal concerned the same parties, had 
the same object and was based on the same reasons, specifying that these conditions 
they are necessarily cumulative. 

‘According to the Arnull: “[t]he ECJ has therefore struck a nice balance between 
deference to the case law of the Court of Justice and a natural desire to do justice in 
the cases it is called upon to decise. The creative tension which results from the 
willingness of the ECJ to follow without question the decisions of the Court may be 
regarded as conducive to the healthy development of Community law (...)”. 

'’The referral decision relates only to the legal grounds challenged before the 
Court pursuant to art. 58 of the articles of Association, it follows that the annulment 
cannot concern the decisions of the Court that have not been subject to “pourvo1”, 
which must be considered final. Furthermore, similarly, in the case of partial 
annulment of the Court's ruling, the Court of fact determines at the same time the 
extent (...) the decision and the elements which, not having been the subject of 
annulment, assume the scope of res judicata authority. CJEU, C-279/98 P, Cascades v. 
Commission of 16 November 2020, ECLI:EU:C:2000:626, I-09693, and the 
respective decision of the Court following referral, T-308/94, Cascades v. 
Commission of 28 February 2002, ECLI:EU:T:2002:47, II-00925, par. 67- 72. T- 
237/00, Reynolds v. Parliament of 8 December 2005, ECLI:EU:T:2005:437, I-01731. 
T-236/02, Marcuccio v. Commission of 14 September 2011, ECLI:EU:T:2011:465, 
II-001621. T-429/05, Artegodan v. Commission of 3 March 2010, 
ECLI:EU:T:2010:60, I-00491. C-221/10 P, Artegodan v. Commission of 19 April 
2012, ECLI:EU:C:2012:216, published in the electronic Reports of the cases. The 
referral judgment is governed by art. 215-219 RP Tribunal. 
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The statutory discipline places the authority of the 
nomophilactic decision of the CJEU and the constraint against 
the GC is limited to the decision that the latter is called upon to 
adopt in the pending judgment. This is not an obligation for 
future occasions in which they will re-propose themselves and 
thus imposing on the GC from the point of view of the points of 
law contained in the CJEU's referral decision. The persuasive 
effect lies in the authority of the sentence pronounced by the top 
body which may emerge in future decisions excluding the 
provisions of art. 61, par. 2 of the Statute which can be 
understood as an expression of stare decisis. In this case the GC 
is bound by the provisions of the CJEU and it is evident that 
such situations are followed by the doctrine of the preceding one 
in the strict sense. The situations identified fall within the field 
of procedural foreclosures which are perceived as a necessary 
nature for the proper functioning of the Union and to ensure the 
unity and consistency of one's own law. The hierarchical 
structure that we have seen above as well as the decisions of the 
CJEU are respected and that they are seldom distances from 


stare decisis. Position also followed by the doctrine that notes: 
“(...) the practice of the Member States shows that such structures can 


operate perfectly well without the need for vertical stare decisis (...)” 


(Bradley, 2014)”. 


"Tn reality, the author's statement (Bradley): “(...) reveals once again, as already 
pointed out several times in the course of this thesis, the absence of a common 
agreement between the civil law and common law traditions with reference to the 
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Finally, in the absence of a written obligation that opens the way 
to comply with the previous decisions of the CJEU, the GC need 
not depart from the jurisprudence of the CJEU. Following the 
precedent formulated by the CJEU and resorting to the 
distinguishing technique with which the Tribunal proves factual, 
it recognizes the link to the precedent and the need to justify the 


circumstances that lead not to apply it in the case in question. 


Vertical precedent of a de facto binding nature 

The hierarchy of the courts and the double level of judgment 
offers advantages in favor of the principle of fair trial by virtue 
of the control exercised by the “superior” judge, inducing the 
“lower” one to decide with greater clarity and transparency the 
motivation for the obligation of his decisions. This does not 
happen in a system characterized by the presence of a first and 
only instance judge who applies: 

“(...) the law in the knowledge that his actions will not be subjected to any re- 


evaluation and/or criticism (...)” (Lenaerts, Arts, 1999; Simon, Rigaux, 


2015). 
Position that is also seen in the analysis from the practice of the 


GC and in relation to the question of the absence of a provision 


notion of “vertical precedent”. The constraint provided for in art. 61 of the Statute in 
fact is not extraneous to the civil law procedural systems either. A bond against the 
referring court who, in Canzio's words, must conform to the principle of law that the 
court has enunciated in the solution of questions of law (vertical precedent) and from 
which the same court will not be able to detach itself in the event of ‘appeal against 
the decision of the referring court, even if the (self-preceding) case law was to be 
changed (...)”. 
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that this requires that it believes in any case to be bound by the 
jurisprudence of the CJEU. 

The practice of the GC shows that the same decides not to 
comply and not to consider a constant and clear jurisprudence. 
This judge makes his reasoning explicit. The risk of annulment 
of the decision in the context of the appeal procedure ensures the 
authority of the precedent of the CJEU and its respect. The 
jurisprudence of the CJEU does not present contrasts and 
ambiguities with the GC which tries to stick to it (Arnull, 1993; 
Barcelo, 1997; Brown, Kennedy, 2000). 

The practice of the GC also reveals the consideration attributed 
to the decisions made by the CJEU which are perceived as a 
jurisprudence having a binding force with respect to which the 
judge of the GC does not deviate except in the presence of 
exceptional circumstances. It is noted that the GC is called upon 
to confront a decision of the CJEU which is not applicable to the 
case before it and does not hesitate to resort to the technique of 
distinguishing, to move away from the precedent of the CJEU in 
an explicit and clear way (Arnull, 1993). Regarding the GC”, 


distinguishing technique, we can mention the BASF v. 


*°The same distinguishing technique has also been adopted on some occasions by 
the Civil Service Tribunal, see from the Civil Servant Tribunal, F-66/11, Alma Yael 
Cristina v. Commission of 20 June 2012, ECLI:EU:F:2012:88, published in the 
electronic Reports of the cases par. 45 where the constant jurisprudence of the Court 
and of the Court is recalled regarding the admissibility of a contentious appeal 
concerning a decision of a contracting commission proposed after the administrative 
complaint, as well as pt. 46-48 with respect to the reasoning supporting the choice of 
distinguishing. 
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Commission case”’. In this case, the applicants asked for the 
annulment of the EC decision, which are adopted under art. 101 
TFEU (Blanke, Mangiamelli, 2021), due to the fact that the EC 
had violated art. 12 of its rules of procedure. The EC invoked 
the Nakajima sentence”, in which the CJEU declared the 


absence of the: “legitimacy of individuals to invoke the violation 


of the rules of procedure internal to the institutions (...)””’. 


The GC interpreted the Nakajima sentence by making a 
distinction between procedural rules and those that attributed 
rights to individuals and capable of influencing the individual's 
legal situation. In this sense, the GC pronounced the annulment 
of the decision of the EC since according to the CJEU it 
infringed the rights of the applicants™, and in particular art. 12 
of the Rules of Procedure which constituted a substantial 
violation of the act. The CJEU according to the application for 


annulment annulled the decision of the GC and the non- 


*ITribunal of First Instance, joined cases: T-79/89, T-84/89, T-85/89, T-86/89, T- 
89/89, T-91/89, T-92/89, T-94/89, T-96/89, T-98/89 and T-102/89, BASF and others 
v. Commission of 27 February 1992, ECLI:EU:T:1992:26, II-00001. 

CJEU, C-69/89, Nakajima All Precision v. Council of 7 May 1991, 
ECLI:EU:C:1991:186, I-02069, parr. 49-50. 

3CJEU, C-69/89, Nakajima All Precision v. Council of 7 May 1991, op. cit., par. 
49 and 50 “(...) il convient de constater que le réglement intérieur d’une institution 
communautaires a pour objet d’organiser le fonctionnement interne des services dans 
Pintérét d’une bonne administration. Les régles qu’il établit, notamment pour 
Vorganisation des délibérations et la prise de décisions, ont, dés lors, essentiellement 
pour fonction d’assurer le bon déroulement des débats, dans le plein respect des 
prérogatives de chacun des membres de l’institution. Il en résulte que les personnes 
physiques ou morales ne sauraient se prévaloir d’une prétendue violation de ces 
régles, qui ne sont pas destinées a assurer la protection des particuliers (...)”. 

“The court's decision was later overturned by the court. 
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existence of the act, omitting any reference to its previous 
Nakajima, declaring: 
“(...) that the violation of the rules of procedure put in place by the 


Commission, having as its object the authentication of deeds, was to be 


understood as a substantial formality pursuant to art. 173 TCEE which 


justifies an appeal for annulment (...)””°. 


The GC followed the distinguishing technique recognizing the 
authority of the CJEU jurisprudence that it believed was 
persuasive, where it is stated that: 

“(...)a solution which is compatible with that case law and appropriate in the 


circumstances of the case, leaving it to the Court of Justice to intervene 


should it be thought to have gone too far (...)” (Arnull, 1993). 

The GC with an explicit way and in contrast with the constant 
jurisprudence of the CJEU has caused a _ change of 
jurisprudential direction (Szabados, 2015)”°. In particular in the 
Kotzonis case’’, the tribunal affirmed bearing in mind the 
interpretation of a provision of the statute of functions and that: 
“(...) il y a(vait) lieu de réexaminer (...)”. This is a position that 
we have rarely seen in the jurisprudential history of the Tribunal 
and in the cases of pronouncements in a different sense than that 


established by the jurisprudence of the CJEU. The ruling was 


°>CJEU, C-137/92 P, Commssion v. BASF and others of 15 June 1994, op. cit., 
par.. 76. 

6Szabados affirms that: “(...) although the General Court is only exceptionally 
bound by the decisions of the Court, it follows the Court’s practice in principle. 
Nevertheless, by a decision adopting a solution other than those applied previously by 
the Court, the General Court has the possibility to call the Court for the 
reconsideration of its earlier case law (...)”. 

"Tribunal of First Instance, T-586/93, Kotzonis v. Economic and Social 
Committee of 22 March 1995, ECLI:EU:T:1995:54, II-00203. 
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not challenged before the CJEU. 


[? 


Another example is given in the Solvay” and ICI” cases, where 


the tribunal ruled the opposite from the rulings of the CJEU in 
the VBVB and VBBB cases*’. In the VBBB case, it was 
expected that the EC was not required to disclose the content of 
the dossiers to the company concerned in the context of 
competition cases. In the Solvay and ICI case, the Tribunal 
annulled the decisions of the EC stating that access to the 
dossier should be understood as a procedural guarantee to 
protect the rights of defense in which it is possible to impose 
sanctions that must be understood as a general principle of the 
law of Union’. 


Another example dates from the Jégo-Quére case*”, where the 


*SCJEU, C-30/91, Solvay SA  v. Commission of 29 June 1995, 
ECLI:EU:T:1995:115, T-01775. 

>°T-36/91, ICI v. Commission of 29 June 1995, ECLI:EU:T:1995:118, -01847. 

*CJEU, joined cases: 43 and 63/82, VBV and VBBB v. Commission of 17 
January 1984, ECLI:EU:C:1984:9, I-00019, par. 25, which is affirmed that: “(...) il y 
a lieu de faire remarquer que si le respect des droits de la défense exige que 
l’entreprise intéressée ait été en mesure de faire connaitre utilement son point de vue 
sur les documents retenus par la Commission dans les constatations qui sont a la base 
de sa décision, il n’y a pas de dispositions prescrivant 4 la Commission |’obligation de 
divulguer ses dossiers aux parties intéressées (...)”. 

'T-30/91, Solvay SA v. Commission, op. cit, pt. 59 and case: T-36/91, ICI v. 
Commission, op. cit., par. 69, affirmed that: “(...) L’accés au dossier reléve ainsi des 
garanties procedurales visant a protéger les droits de la défense (...) Or, le respect des 
droits de la défense dans toute procédure susceptible d’aboutir a des sanctions 
constitues un principe fondamental du droit communautaire, qui doit étre observé en 
toutes circonstances, méme s’il s’agit d’une procédure de caractére administratif. Le 
respect effectif de ce principe général exige que l’entreprise intéressée ait été mise en 
mesure, dés le stade de la procédure administrative, de faire connaitre utilement son 
point de vue sur la réalité et la pertinence des faits, griefs et circonstances allégués par 
la Commission (...)”. 

*T-177/01, Jégo-Quéré v. Commission of 3 May 2002, ECLI:EU:T:2002:112, 
II-02365. 
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Tribunal departed from the previous case law of the CJEU by 
deciding to comply with the conclusions of the General 
Advocate in the previous case Union de Pequenos Agricultores 
(UPA) (Craig, De Burca, 2011; Folsom, 2017; Mangas Martin, 
2018; Usherwood, Pinder, 2018; Decheva, 2018; Schiitze, 
Tridimas, 2018; Martucci, 2019; Virseda Fernandez, 2020; 
Haratsch, Koenig, Pechstein, 2020; Wildemeersh, 2020)°°. 
Studying the conclusions of the Advocate General Jacobs in the 


conclusions in the case UPA did not benefit from the Plaumann 


8CJEU, C-50/00, Union de Pequenos Agricultores v. Council of 25 July 2002, 
ECLI:EU:C:2002:462, I-06677. Conclusions of the Advocate General Jacobs 
presented in case: C- 50/00, Union de Pequenos Agricultores v. Council of 21 March 
2002, ECLI:EU:C:2002:197. In case UPA, with the provision of a new category of 
acts that can be challenged by the non-privileged applicants (natural and legal 
persons), or “the regulatory acts which directly concern them and which do not 
involve any implementing measures”. The provision was also supplemented by 
configuring the European Council and the Union bodies as legitimate liabilities with 
respect to the acts they adopted “which produce legal effects towards third parties” 
(and, for bodies and bodies, subject to conditions and modalities eventually 
established by the acts that establish them) and the Committee of the Regions as a 
semi-privileged applicant. The first change and the jurisprudence of the judge of the 
Union in the first ten years of application of the Lisbon Treaty. 

On the principle of effectiveness read in the sense of protecting the legal position 
of the individual in the context of the process and, therefore, of "[guarantee of 
effective judicial protection", see, for example: CJEU, 33/76, Rewe-Zentralfinanz eG 
and Rewe-Zentral AG v. Landwirtschaftskammer fiir das Saarland of 16 December 
1976, ECLI:EU:C:1976:188, I-01989, I-00649. C-199/82, Amministrazione dello 
Stato v. SpA San Giorgio of 9 November 1983, ECLI:EU:C:1983:318, I-03595, par. 
14. C-222/84, Marguerite Johnston v. Chief Constable of the Royal Ulster 
Constabulary of 15 May 1986, ECLI:EU:C:1986:206, I-01651. C-143/88 and C- 
92/89, Zuckerfabrik Sitiderdithmarschen AG v. Hauptzollamt Itzehoe and 
Zuckerfabrik Soest GmbH v. Hauptzollamt Paderborn of 21 February 1991, 
ECLI:EU:C:1991:65, I-00415. C-6/90 and C-9/90, Andrea Francovichand others v. 
Repubblica italiana of 19 November 1991, ECLI:EU:C:1991:428, I-05357. C-147/01, 
Weber's Wine World Handels-GmbH and others v. Abgabenberufungskommission 
Wien of 2 October 2003, ECLI:EU:C:2003:533, I-11365, par. 103. C-432/05, Unibet 
(London) Ltd and Unibet (International) Ltd v. Justitiekanslern of 13 March 2007, 
ECLI:EU:C:2007:163, I-02271, par. 37. 


Yearbook of European Union and Comparative Law-YEUCL, vol.1, 2022, ISSN:2732-9909 


22 


jurisprudence (Craig, De Burca, 2012)**. The Tribunal highlights 
the judicial protection of individuals that cannot be concretely 
guaranteed through a restrictive interpretation of the expression 
“individual interest” developed by the CJEU. Interpretation that 
dates back to the moment that neither the preliminary validity 
procedure nor the non-contractual liability action allowed the 
applicants to be offered an alternative type of protection which 


necessitated the absence of legitimacy to bring the direct action 


for annulment’. 


The Tribunal, in the Jégo-Quéré case, takes up the reasons 
formulated by the Advocate General Jacobs (Cassia, 2002; 
Coutron, 2002; Slater, 2002; Biavati, Rasia, 2019)*° thus 


accepting the annulment appeal presented by private individuals 


MCJEU, C-25/62, Plaumann v. Commission of 15 July 1963, 
ECLI:EU:C:1963:17, 1-00119, “(...) prétendre étre concernés individuellement que si 
cette décision les atteint en raison de certaines qualités qui leur sont particuli¢res ou 
d'une situation de fait qui les caractérise par rapport a toute autre personne et de ce fait 
les individualise d'une maniére analogue a celle du destinataire (...)”. As you know, 
the CJEU has ruled that a natural or legal person can be considered individually 
concerned by a general act of which he is not the recipient “(...) only if the provision 
affects it because of certain personal qualities, or rather of particular circumstances to 
distinguish it from generality, and therefore identify it as the recipients (...)”. 
Compared to the theories that justified the restrictive interpretation of this 
jurisprudence. 

*CJEU, 25/62, Plaumann v. Commission, op. cit. 

*T-177/01, Jégo-Quéré v. Commission of 3 May 2002, op. cit., par. 49, which is 
affirmed that: “(...) [i] convient toutefois de souligner que, comme 1’a relevé l'Avocat 
genéral M. Jacobs dans ses conclusions dans l'affaire Union de Pequefios 
Agricultores/Conseil (citées au point 45 ci-dessus, point 59), aucun argument 
impérieux ne permet de soutenir que la notion de personne individuellement 
concernée au sens de l'article 230, quatriéme alinéa, CE comporte l'obligation pour un 
particulier désireux de contester une mesure de portée générale d'étre individualisé 
d'une maniére analogue a celle dont le serait un destinataire (...)”. GC, T-177/01, 
Jégo-Quéré et Cie SA v. Commission, op. cit., 
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stating that: 


“(...) en tenant compte du fait que le traité CE a institué un systéme complet 
de voies de recours et de procédures destiné a confier au juge communautaire 
le contrdle de la légalité des actes des institutions (arrét Les Verts/Parlement, 
cité au pt. 41 ci-dessus, pt. 23), il y a lieu de reconsidérer l'interprétation 
stricte, jusqu'a présent retenue, de la notion de personne individuellement 
concernée au sens de l'article 230, quatriéme alinéa, CE (...)”*”. 


The Jégo-Quéré case did not result in a revirement of 
jurisprudence (Carpano, 2012) by the CJEU*’, shows therefore 
the appeal of the Tribunal against the CJEU for it to make a 
jurisprudential change that fills 


“(...) des lacunes (de) l’état du droit au regard de certains principes 


fondamentaux du systéme juridique (...)” (Carpano, 2012). 

The Jégo-Quéré case is noted for the conclusions of the 
Advocate General Jacobs in the UPA case. The departure from 
the “principles” of the CJEU and the express invitation of the 
Tribunal to review its jurisprudence is based on the conclusions 
of the Advocate General in the UPA case’. It is normal to 
understand that the absence of such a clear-cut position of the 
Advocate General the Tribunal would have decided against that 
of the CJEU. The answer lies in the authority attributed to the 
conclusions and their influence on the entire body of 
jurisprudence of the Institution. The influence of the conclusions 


of the CJEU is accepted (Fennelly, 1996; Fennelly, 1996)*, 


*'T-177/01, Jégo-Quéré v. Commission, op. cit. 

*8CJEU, C-263/02 P, Commission v. Jégo-Quéré of Ist April 2004, op. cit. 

*®T-177/01, Jégo-Quéré v. Commission, op. cit., parr. 49 and 50. 

“According to Fennelly: “(...) [t]he third striking and very well-known example 
of a case where the Advocate General is widely given the credit for persuading the 
court to change its mind is what has become known as HAG concerning the inter- 
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despite the lack of reflection and influence towards the Tribunal 
(Vranken, 1996; Sharpston, 2008; Clement-Wilz, 2012; 
Arrebola, Mauricio, Jimenez Portilla, 2016)". 

We conclude with some cases that date back to fair and 
reasonable duration of the trial (Giacobbo-Peyronnel, Verdure, 
2017) with the sentences: Groupe Gascogne SA _ vy. 
Commission”, Gascogne Sack Deutschland v. Commission® 
and Kendrion v. Commission“ the CJEU, proceeding with a 
revirement of its own jurisprudence Baustahlgewebe*’, affirms 


relationship between national trademark law and Articles 30 to 36 of the Treaty. 
Advocate General Jacobs in an opinion remarkable for its rigorous analysis, lucidity 
and undisguised criticism, expressly advocated the reversal of the court's decision in 
the earlier HAG case. “Dubious pedigree” of what he called the “spurious doctrine” 
adopted by the court in its earlier decision, which only coincidentally concerned the 
same trademark, give a flavour of the independence of view which an Advocate 
General can bring to his task. The persuasive effect of the opinion flowed, however, 
from the almost coercive force of the arguments deployed (...)”. 

“'Clement-Wilz affirms that: “(...) [t]he opinions of the Advocates-General are of 
persuasive value only and do not bind the Court. Yet although the Court always 
reaches its own conclusion, it cannot but be affected by the views expressed by the 
Advocate-General. When a case comes to be decided, the first question usually asked 
is whether the opinion of the Advocate-General ought to be followed. It has even 
happened that, following the delivery of the Advocate-General's opinion, the Court 
has had little option but to reverse its own case- law (...) the Advocate General under 
the EC Treaty in no sense represents any form of public authority separate from the 
court (...)”. 

“CJEU, C-58/12 P, Groupe Gascogne SA v. Commission of 26 November 2013, 
ECLI:EU:C:2013:770, published in the electronic Reports of the cases. 


CIEL. C-40/12 P, Gascogne Sack Deutschland v. Commission of 26 November 
2013, ECLI:EU:C:2013:768, published in the electronic Reports of the cases. 

“CJEU, C-50/12 P, Kendrion v. Commission of 26 November 2013, 
ECLI:EU:C:2013:771, published in the electronic Reports of the cases. 

“CJEU, C-185/95 P, Baustahlgewebe GmbH v. Commission of 17 December 
1998, ECLI:EU:C:1998:608, I-01487, parr. 47-49, affirmed that: “(...) la lumiére des 
éléments qui précédent, force est de constater, tout en tenant compte de la relative 
complexité de l'affaire, que la procédure devant le Tribunal a dépassé les exigences 
liges au respect du délai raisonnable. Pour des raisons d’économie de procédure et 
afin de garantir un reméde immédiat et effectif contre une telle irrégularité de 
procédure, il y a lieu de déclarer le moyen tiré de la durée excessive de la procédure 
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that the violation of the right to a reasonable duration of the trial 
by the Tribunal must be interpreted autonomously in an appeal 
for damages and according to articles 268 and 340, second lett., 


TFEU as: 


“une demande en indemnité introduite contre l’Union sur le fondement des 
articles 268 TFUE et 340, deuxiéme alinéa, TFUE constitue, en ce qu’elle 
peut couvrir toutes les situations de dépassement du délai raisonnable d’une 
procédure, un reméde effectif et d’application générale pour faire valoir et 
sanctionner une telle violation (...)*°. 


The reason for the violation of the right to a reasonable duration 


does not open the way to the annulment of the contested 


fondé aux fins de l'annulation de l’arrét attaqué, dans la mesure ou il fixe le montant 
de l’amende infligée a la requérante a la somme de 3 millions d'écus. En revanche, en 
l’absence de tout indice que la durée de la procédure ait eu une incidence sur la 
solution du litige, ce moyen ne saurait aboutir a l’annulation de l’arrét attaqué dans 
son ensemble (...)”. 

“See the opinion of the Advocate General in the next cases: CJEU, C-32/11 
Allianz Hungaria Biztosité Zrt. and others v. Gazdasagi Versenyhivatal of 14 March 
2013, ECLI:EU:C:2012:663, published in the electronic Reports of the cases, parr. 27 
and 33. C-89/09 European Commission v. French Republic of 02 June 2010, 
ECLI:EU:C:2010:305, I-12941, parr. 75-81. Joined Cases C-80/99, C-81/99 and C- 
82/99 Ermst-Otto Flemmer (C-80/99) and Renate Christoffel (C-81/99) v. Council of 
the European Union and Commission of the European Communities, represented by: 
Bundesanstalt fiir Landwirtschaft und Ernahrung and Marike Leitensdorfer (C-82/99) 
v. Bundesanstalt fiir Landwirtschaft und Emahrung of 25 January 2001, 
ECLI:EU:C:2001:57, I-7211, par. 34. T-336/07 Telefonica, SA and Telefonica de 
Espana, SA v. European Commission ECR of 29 March 2012, ECLI:EU:T:2012:172, 
published in the electronic Reports of the cases, parr. 361, 364, 432. C-262/96, Sema 
Siri v. Bundesanstalt fiir Arbeit of 12 February 1998, ECLI:EU:C:1998:55, I-2685, 
par. 36. C-170/11 Maurice Robert Josse Marie Ghislain Lippens and Others v 
Hendrikus Cornelis Kortekaas and Others of 24 May 2012, ECLI:EU:C:2012:311, 
published in the electronic Reports of the cases, par. 36. Joined cases C-628/10 P and 
C-14/11 P Alliance One International Inc. and Standard Commercial Tobacco Co. Inc. 
v. European Commission and European Commission v. Alliance One International 
Inc. and others of 12 January 2012, ECLI:EU:C:2012:11, published in the electronic 
Reports of the cases, par. 184. C-235/09 DHL Express France SAS v. Chronopost SA 
of 07 October 2010, ECLI:EU:C:2010:595, I-2801, par. 57. C-441/07 P European 
Commission v. Alrosa Company Ltd of 17 September 2009, ECLI:EU:C:2009:555, I- 
5949, par. 135. See also in argument: J. Komarek, Reasoning with previous 
decisions: Beyond the doctrine of precedent, in American Journal of Comparative 
Law, 61, 2013, pp. 150-162 
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sentence, especially in the case in which the impact of such 
violation on the solution of the dispute is demonstrated and thus 
the reason of procedural economy that the CJEU had set out is 
no longer valid, as a basis for the flat-rate reduction of the 
contested sanction. Concerning the jurisdiction of the tribunal as 
judge of individuals for the appeal for damages*’, the CJEU 
specified that the decision of the Tribunal must apply the criteria 
referred to in the sentence itself and to proceed with an 
assessment of the behavior contested by the institution. Behavior 
that dates back before the cumulative conditions that determine 
the onset of the non-contractual liability of the Union and the 
right to compensation for damage that determines the 
illegality®. 

The Tribunal regarding the appeals for compensation for 
damages established as a result of the jurisprudence” has 
decided to proceed with an independent examination for the 
evaluation of the duration of the trial and for the purpose of 


evaluating the reasonableness or otherwise of the conclusion of 


“‘CJEU, C-58/12 P, Groupe Gascogne SA v. Commission, op. cit., par. 84. C- 
40/12 P, Gascogne Sack Deutschland v. Commission, op. cit., par. 90. C-50/12 P, 
Kendrion v. Commission, op. cit., par. 95. 

‘SCJEU, C-58/12 P, Groupe Gascogne SA v. Commission, op. cit., pt. 91-96. C- 
40/12 P, Gascogne Sack Deutschland v. Commission, op. cit., pt. 97-102. C-50/12 P, 
Kendrion v. Commission, op. cit., parr. 102-106 

“Tribunal for First Instance, T-577/14, Gascogne Sack Deutschland e Gascogne 
v. European Union of 10 January 2017, ECLI:EU:T:2017:1, published in the 
electronic Reports of the cases. T-479/14, Kendrion NV v. European Union of Ist 
February 2017, ECLI-EU:C:2017:48, published in the electronic Reports of the cases. 
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the CJEU despite the different reasoning of the decision’. The 
Tribunal has shown that it is aware of the assessment carried out 
by the CJEU of the appeal proceedings even in the facts that 
reduce the authority of these points of the sentence and are 
binding for a persuasive value*' given that the judge's 
assessment had an autonomous and complete character. The 
Tribunal carries out an autonomous review of the issue of the 
violation of the right of reasonable duration, in a separate 
proceeding and not in the context of a judgment referred by the 
CJEU, as well as the jurisdiction of the Tribunal in the matter 
has facilitated the relevant Tribunal to respect the judicial 
precedent of the CJEU, i.e the “rewriting” of legal reasoning. 

These are exceptional judgments which demonstrate that there is 
no formal obligation to respect the precedents of the CJEU as 
well as the will of the Tribunal to abide by the jurisprudence of 
the CJEU. Attenuation that is noted in the will of the Tribunal to 
the decisions of the CJEU unless some circumstances of a 


particular nature require that the dispute be decided otherwise”. 


»°T-479/14, Kendrion NV v. European Union, op. cit., parr. 62-78 and 47-63. 

*!'See the Conclusions of the Advocate General Wahl presented in case: C-85/15 
P, joined cases: C-86/15 P and C-87/15 P, C-88/15 P and C-89/15 P, Feralpi v. 
Commission of 8 December 2016, ECLI:EU:C:2016:940, not yet published, parr. 73- 
75. 

Court of Public Service, F-26/12, Maria Concetta Cerafogli v. ECB of 18 
September 2014, ECLI:EU:F:2014:218, published in the electronic Reports of the 
cases, parr. 35 and 36 which is affirmed that: “(...) [e]n statuant dans le cadre de 
article 91 du statut, le juge de l’Union a appliqué la régle de concordance a une 
exception d’illégalité en affirmant qu’une telle exception, pour étre recevable, devait 
avoir été soulevée dans la réclamation (arrét Reali/Commission, EU:F:2008:168, 
points 44 a 51, confirmé par arrét Reali/Commission, T-65/09 P, EU:T:2010:454, 
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It is a choice of a lower jurisdiction nature and to comply with 
the decisions made by the CJEU. 

In this sense we take into consideration the decision of the Kadi 
II case by the Tribunal, where the latter underlined the 
hierarchical jurisdictional structure of the constraint imposed by 


art. 61, par. 2 of the Statute: 


“(...) recommandent en principe de ne pas remettre lui-méme en cause les 
points de droit tranchés par la décision de la Cour. II en va d’autant plus ainsi 
lorsque, comme en l’espéce, la Cour a statué en grande chambre et a 
manifestement entendu prononcer un arrét de principe. Dés lors, si une 
réponse devait étre apportée aux interrogations soulevées par les institutions, 
les Etats membres et les milieux juridiques intéressés, a la suite de l’arrét 
Kadi de la Cour, il conviendrait que la Cour elle-méme y pourvoie dans le 
cadre des futures affaires dont elle pourrait avoir 4 connaitre (...)” (Nowak, 
2011; Uerpmann-Wittzack, 2012; NHorspool, Humphreys, 2012; 
Tillotson, Foster, 2013; Chalmers, Davies, Monti, 2014; Oppermann, 
Classen, Nettesheim, 2016; Feinberg, 2016; Satzger, 2017; Gasso, 
Sauron, 2021)*. 

The Tribunal assumes the notion of distinguishing from the 
jurisprudence of the CJEU. It is a road closer to the Anglo- 
Saxion system as it develops a so-called critical concurrence, 
that is a pronunciation: 

“in which follows, but criticizes, a previous ruling with which it is obliged by 
law to comply (...)” (Bradley, 2014)**. In particular: Simon and Rigaux 


points 46 a 49). Or, le Tribunal estime que la jurisprudence concernant le principe de 
la protection jurisprudentielle effective a la lumiére de I’article 47 de la Charte (arréts 
Otis e.a, C-199/11, EU:C:2012:684, points 54 a 63, et Koninklijke 
Grolsch/Commission, T-234/07, EU:T:2011:476, points 39 et 40) a connu une 
évolution qui justifie qu’il réexamine l’opportunité d’appliquer la régle de 
concordance lorsqu’une exception d’illégalité a été soulevée pour la premiére fois 
dans le recours (arrét CR/Parlement, EU:F:2014:38, point 29) (...)”. 

*CJEU, joined cases: C-415/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, ECLI:EU:C:2008:461, |-6351. 

“Bradley affirms that: “(...) A court of the Union judicature has no such luxury 
and, save where the Treaty vests a decision of another court with binding authority, 
must in all circumstances decide in accordance with its own conception of “the law” 


ao 
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affirmed that: “(...) une véritable “doctrine du précédent” théorisée par le 
Tribunal a propos de l’autorité des précédents de la Cour de justice, dés lors 
qu’il n’est pas formellement li¢ sur la base de l’article 61 du Statut (...)” 
(Simon, Rigaux, 2015). 

The CJEU in the decision made in the context of the appeal 


procedure did not consider it necessary to express itself with 
respect to what was clarified by the position with respect to the 
value of its precedents towards the Court (Shirlow, 2015)*, as 
was confirmed in the sentence just set out. The existence, or not, 
of a binding value of the precedent of the CJEU towards the 
Tribunal derives from the role that is attributed to the 
jurisprudence (rectius, to the interpretation) of the CJEU within 
the legal framework of the Union, that is, if it is considered as a 
source of Union law. If we take into consideration that the 
jurisprudence of the CJEU in some cases is the source of EU 
law, it would not seem risky to believe that among the errors in 
judicando they can ground the appeal for violation of EU law as 
well as the violation of that jurisprudence of the CJEU which 
elaborates a principle of law or a juridical norm (Lenaerts, Arts, 
1999)°*, 

SCJEU, C-584/10 P, C-593/10 P and C-595/10 P, Commission and others v. 
Yassin Abdullah Kadi of 18 July 2013, ECLI:EU:C:2013:518, published in the 
electronic Reports of the cases. 

Art. 58 Statute affirms that: “[The] appeal lodged before the Court of Justice 
must be limited to legal reasons. It may be based on grounds relating to the 
incompetence of the Court, to defects in the procedure before the Court affecting the 
interests of the appellant, as well as to the violation of EU law by the Court (...)”, as 
well as articles 169 and 170 RP CG. CJEU: C-136/92 P, Brazzelli Lualdi of Ist June 
1994, ECLI:EU:C:1994:211, I-01981, par. 49 the court specifies the difference 
between the operations of ascertaining and appraising the facts, within the jurisdiction 


of the Court, from the qualification operation which consists in qualifying the legal 
nature of the facts and deriving from them legal consequences on which the Court is 
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We can therefore believe that in the presence of inconsistencies 
and contradictions inherent in the jurisprudence of the CJEU and 
of the Tribunal in a non-compliant manner, one runs the risk of 
violating a precedent of the CJEU and seeing one's decision 
ceased in the appeal judgment. 

Acording to Brown and Kennedy: 

“(...) in the presence of unclear or conflicting decisions of the higher court 
would it feel free to decide the matter as it thought fit (...)” (Brown, 
Kennedy, 2000). 

He is not of the same line of thinking Arnull who affirms that: 


“(...) the other hand, it might be said that the decisions of the Court cannot 
strictly be considered a source of law in themselves, but are merely 
illustrations of the way in which the law has in the past been applied. In the 
absence of any written rule to the contrary, the case law of the Court should 
of course be treated as influential, but it would not be in keeping with the 
civilian tradition for the CFI to regard it as binding (...)” (Arnull, 1993; 
Arnull, 1998)°”. 


The position of Arnull leaves therefore us perplexed with what 


the same previously stated: 


“(...) it might seem improbable that the Court of Justice would ever uphold 
an appeal on the sole ground that its own case law had not been followed. 
The Court would surely be more likely to ask whether the CFI reached the 
right result, itself qualifying any of its own previous decisions which seem to 
stand in the way (...)” (Arnull, 1998). 


The CJEU has never adopted a clear and expository position 


with respect to the value attributed to its jurisprudence both with 


also competent. C-53/92 P, Hilti of 2 March 1994, ECLI:EU:C:1994:77, I-00677, par. 
42, which the Court formulates the principle of control over the distortion of the 
evidence in the case of a logical, serious and manifest defect by the Court in assessing 
the evidence, such that the distortion must appear clearly in the file without that the 
Court may re-evaluate the facts. 

>’ According to Arnull (1993): “that the Court’s decisions constitute a source of 
law in the full sense (...)”. 
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respect to the horizontal and vertical dimensions of its precedent 
and the possible admissibility of an appeal based on the reason 
for the violation of EU law in relation to the precedent of the 
CJEU which expounds the considerations adopted by a position 
which until now has avoided (Bradley, 2014)**. A clear position 
of the CJEU on its precedent could be complicated for the trial 


parties to base an appeal on the violation of jurisprudence. 


Concluding remarks 
According to the opinion of judge José da Cruz Vilaga, in his 
inaugural speech: 


“(...) and if we are now “being born”, we are not being born without a past. 
Our collective memory is in the case law of the Court of Justice; we shall 


remain loyal to the fundamental values which have inspired it and we shall 


continue to add to it the contribution of our own experience (...)””’. 


It is obvious that a judge of the CJEU affirms that the vertical 
dimension of the previous one must be bound and obliged 
outside the provisions established by the statute which imposes 
constraints necessary for the respect of a hierarchy between two 
bodies which are provisions to ensure the good and transparent 
functioning of justice and double level of judgment as well as to 
ensure the uniform interpretation and application of EU law. In 
the Kadi II case, the constraint on the Tribunal with regard to 

**According to Bradley: “(...) [t]he possible application of a doctrine of vertical 
binding precedent in the Union legal order is one of fundamental, not to say 
existential, importance for the courts concerned. It affects the court’s conception of its 
own role (...)”. 


Address of Judge José Luis da Cruz Vilaca, Formal sitting of the European Court 
on September 25, 1989, in European Law Review, 1990, pp. 3ss. 
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compliance with the previous interpretation made by the CJEU 
is a corollary of the hierarchical structure. It is a system of 
vertical precedent that emerges from the will of the Tribunal to 
confront the jurisprudence of the CJEU. It is a question of a 
needy and constantly evolving jurisprudence, which is often 
unclear. This is a confirmed constraint in cases where the use of 
the distinguishing technique by the Tribunal is detected and in 
the circumstance that sees the judge abiding by the 
jurisprudence of the CJEU in most of the cases decided to date. 

Finally, the peculiarity of the judicial precedent of the CJEU is 
configured in a different way respecting the precedent binding 
according to the common law tradition and with respect to the 
civil law model and tradition. This is a sui generis precedent 
according to the characteristics and the regulatory and 
institutional structure of the Union system. We have noted 
through the jurisprudence just noted a certain flexibility in 
relation to the effectiveness of the judicial precedent which is 
configured as a notion/right of non-formal but having authority; 
non-formal binding and obviously not without authority and as 
previously purely illustrative. Flexibility which is confirmed in 
the rationale attributed by the CJEU to the use of the former as a 
practical utility and characteristic of the editorial style where the 
former assumes a merely illustrative effect to support the final 


decision which assumes a regulatory effectiveness having an 
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authority on the merits of the decision as it becomes a decision 
argument for the elaboration of the resolution of the case in 


speciem. 
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